maximum price regulation are excluded.' Purchasers may be treated differently from sellers." Exceptions may be made for particular contracts. 7 In such cases complete control is not lacking since the effect on the price level of such deviations and exceptions is within the grasp of OPA.' But whenever the effect of the economic activity of buying and selling commodities is not the concern of an OPA regulation, a gap in OPA's control occurs.
Potentially any contract for the sale of goods may afford an illustration of this situation. A price schedule or regulation fixes a maximum price. ' The provisions of the EPCA make it unlawful, regardless of any contract between buyer and seller, to sell or deliver, or in the course of trade or business to buy or receive commodities at a price in excess of the maximum, if such activity is prohibited by the schedule or regulation. ' 139 (used household mechanical refrigerators), C.F.R., tit. 32, c. 11, pt. 13S0.201. These regulations prohibit only sales and deliveries at prices in excess of the maximum, but not purchases nor acceptance of delivery. See note 10 infra.
7. E.g., Procedural Reg. No. 6, C.F.R., tit. 32, c. 11, pt. 1300.401 et scq. (providing for adjustment of maximum prices for commodities or services under government contracts or subcontracts); Max. Export Price Reg., C.F.R., tit. 32, c. 11, pt. 1375.1 (provisions not applicable to certain exports outside of continental United States pursuant to contract of sale entered into prior to April 30, 1942).
8. The reference is to Office of Price Administration and will be used throughtut this article.
9. Maximum prices established under the Executive Order No. 8734, April 11, 1941 , creating the Office of Price Administration and Civilian Supply, are found in price schedules. 'Maximum prices established since February 11, 1942, the date upon which the Administrator took office under the EPCA, are found in price regulations issued under § 2 of the EPCA. Under § 206 of the EPCA, price schedules, from February 11, 1942, have the same effect as price regulations. In this article, price schedule and price regulation will be used interchangeably unless the context requires differentiation.
10. Section 4(a) of the EPCA provides in part: "It shall be unlawful, regardless of any contract, agreement, lease, or other obligation heretofore or hereafter entered into, for any person to sell or deliver any commodity, or in the course of trade or business to buy or receive any commodity . . . or otherwise to do or omit to do any act, in violation of any regulation or order under section 2, or of any price schedule effective in accordance with the provisions of section 206 . . . or to offer, solicit, attempt, or agree to do any of the foregoing."
The schedules and regulations are not uniform with respect to the activities prohibited. Some schedules and regulations prohibit sales, deliveries, purchases, and acceptance of delivery, at prices in excess of the maximum. E.g., Rev. Price Schedule No. 9 (hides, kips, and calfskins), C.F.R., tit. 32, c. 11, pt. 1314.1; Max. Price Reg. No. 150 statutory declaration of unlawfulness, however, does not amount to the exercise of economic control by OPA. The effect of the unlawfulness will be determined by the courts rather than the OPA.
In this article we consider some of the consequences of the impact of statute and price regulation on private contracts for the sale of goods.
ORDINARY SALES TRANSACTIONS

I. Sales Contracts Entered Into Before Price Ceilings In Effect
When the performance of a sales contract has been completely executed 1 ' before the issuance of the relevant price regulation, the contract (milled rice), C.F.R., tit. 32, c. 11, pt. 1351.451; Gen. Max. Price Reg., C.F.R., tit. 32, c. 11, pt. 1499.1. Others prohibit sales, deliveries, and acceptance of delivery, at prices in excess of the maximum, but not purchases. E.g., Rev. Price Schedule No. 6 (iron and steel products), C.F.R., tit. 32, c. 11, pt. 1306.1. Still others prohibit only sales and deliveries at prices in excess of the maximum, but not purchases nor acceptance of delivery. E.g., Max. Price Reg., No. 110 (resale of new household mechanical refrigerators), C.F.R., tit. 32, c. 11, pt. 1380.101; 'Max. Price Reg. No. 139 (used household mechanical refrigerators), C.F.R., tit. 32, c. 11, pt. 1380.201. Where the schedule or regulation prohibits the activity, violations are subject to statutory sanctions: § 205 (a) (violations may be enjoined by the Price Administrator) ; § 205(b) (willful violations are subject to criminal penalties) ; § 205 (e) (treble damage actions against sellers who violate).
11. Whether or not a contract is executed is not always easy to determine. Thus, under state fair-trade laws, payment and delivery may be completed, but the buyer may have a contractual duty not to resell below a price fixed in the contract. In such a situation the OPA maximum may be lower than the contractual minimum resale price. Opinion has been expressed that in case of such a conflict the OPA price governs, and the buyer may not be enjoined by the seller under a state fair-trade law from reselling at this price. Helena Rubinstein, Inc. v. . Gen. Max. Price Reg., C.F.R., tit. 32, c. 11, pt. 1499.18(d), sets forth a procedure for adjustment of a maximum price in certain cases of conflict between a Fair Trade Act of any state and the General Maximum Price Regulation. Assuming a transaction which is completely executed prior to the price regulation, it is arguable that it may be regulated in order to prevent circumvention or evasion of the Act. See EPCA §2(g). Otherwise, sellers and buyers might hasten to complete transactions at prices higher than the ceiling prior to the issuance of a regulation, and this would have an inflationary effect. Cf. Max. Price Reg. No. 174 (freight car materials), C.F.R., tit. 32, c. 11, pt. 1390.51, issued and effective July 2, 1942,' which requires that "the price at which any sale, delivery or offer to sell was made remains free of control.' But if the time for any part of the performance has not fallen due and the contract has not been wholly executed on the effective date of a regulation," 3 inquiry should be made as to what control, if any, is placed upon the executory portion of the contract. A number of different situations may arise.
If payment of the price by the purchaser is the only remaining tnexecuted portion of the contract-the seller having fully performed and title having passed -it seems clear that the payment is not subject to control. Selling, delivering, buying and receiving are expressly prohibited by the Act, but not payment;14 and indeed regulations seem between May 26, 1942, and July 2, 1942, shall be adjusted so as not to exceed the maximum price herein permitted." But such a regulation might, where the contract is completely executed, present serious constitutional problems.
12. And this is true even though the prices are usually set as of sonic date prior to the issuance of the regulation. E.g., Gen. Max. Price Reg., C.F.R., tiL 32, c. 11, pt. 1499.1 (issued on April 28, 1942, and using for most purposes the month of March 19)42 as the base period). Under the EPCA, "so far as practicable, in establishing any ma.imum price, the Administrator shall ascertain and give due consideration to the price 13. The typical regulation prohibits sellers from selling or delivering, and buyers in the course of trade or business from purchasing, a commodity on and after a specified date at prices higher than the maximum. E.g., Max. Price Reg. No. 36 (acetone), C.F.R., tit. 32, c. 11, pt. 1412.51; Max. Price Reg. No. 120 (bituminous coal delivered from mine or preparation plant), C.F.R., tit. 32, c. 11, pt. 1340.201; Gen. Max. Price Reg., C.F.R., tit. 32, c. 11, pt. 1499. It is this date, rather than the date upon whic a regulation is issued, which will be termed "the effective date" of a regulation in tfls article. Usually, the effective date is subsequent to the date upon which the regulaticn is issued. E.g., Max. Price Reg 14. Section 4(a) of the EPCA, note 10 supra, is directed to transfers of possession and title, rather than to the act of payment. Brief for Administrator, pp. 4, 5, Gdlban Lobo Co., S. A. v. Henderson, 4 Pike & Fischer, OPA Ser. f 610 (U. S. Emergiency Ct. 6f App. 1942) . The distinction between a sale and payment is a customary one. Under the Uniform Sales Act, apart from agreement to the contrary, a sale may tahe place in the sense of the property in the goods passing at the time the contrmt is made, even though the time of payment is postponed. Cf. Uxwonli SALES Aer § § 1 19; generally not to affect the payment of the price in such a situation. 1 Conversely, if payment of the price occurs prior to, but delivery is to take place subsequent to the effective date of an applicable regulation, the seller's performance is frequently controlled. 1 " On the authority of Section 4(a) of the Act, most regulations provide that it is unlawful to deliver or to receive a commodity on and after a specified date "at prices higher than the maximum prices."" But a declaration making the maximum prices . . . , and no person shall agree, offer, solicit or attempt to do any -of the foregoing. 17. See note 14 supra. The above phraseology, if not the happiest available, is at least an elliptical way of providing that delivery or receipt of a commodity after the effective date of a regulation is prohibited if a price in excess of the maximum has beer received, is received upon delivery, or will be paid at some future time.
[Vol. 52: 74 the delivery or receipt of goods unlawful is not a determination, for practical purposes, of the rights between buyer and seller. The seller has the purchase price and the buyer has no goods and no "lawful" prospect of receiving the goods. Since no solution appears either in the Act or the regulations,' I the rights of the parties must be judicially determined. It might be held that the parties should be left where they are; but such a point of view seems both an undue hardship upon the buyer and an undue benefit to the seller. 0 Or it might be held that the seller is under a duty to return the purchase price to the buyer. " Under neither view is the transfer of goods consummated. Lawful transfer of the goods could occur if the seller returned to the buyer the excess amount of the price. Yet neither the Act nor the regulations require such partial payment back, and customary principles of contract law negative the likelihood that such a partial payment back can be compelled."' 18. The "no damage" clause of the EPCA does not cover this situation. "No person shall be held liable for damages or penalties in any Federal, State, or Territorial Court, on any grounds for or in respect of anything done or omitted to be done in gocd faith pursuant to any provision of this Act or any regulation, order, price schedule, requirement, or agreement thereunder . . . notwithstanding that subsequently such provisf.n, regulation, order, price schedule, requirement, or agreement may be modified, rescinded, or determined to be invalid." §205(d In other situations, the performances of both buyer and seller may be unexecuted at the effective date of an applicable regulation. The regulations usually make it unlawful for the buyer in the course of trade or business to obtain the goods.-2 Receipt of goods would in such event 22 . See note 10 supra. But regulations may permit the performance of some contracts which are unexecuted on the effective date. E.g., Max. Price Reg. No. 118 (cotton products), C.F.R., tit. 32, c. 11, pt. 1400.101: "The provisions of this section shall not be applicable to sales or deliveries of cotton products if within the terms of the Worth Street Rules title to such cotton products has passed to the purchaser prior to May 4, 1942." In addition, there are a number of miscellaneous situations in which transfer of possession is apparently permitted although payment and delivery may take place after the effective date of the price schedule or regulation, Usually, these exclude from the schedule or regulation performance under contracts entered into prior to the effective date of the schedule or regulation. acid), C.F.R., tit. 32, c. 11, pt. 1335 (providing that the effect of the exception shall not be changed merely because the bill of lading, in order to secure the seller, names a person other than the buyer as the person entitled to receive delivery). Why, in any event, the distinction between an independent carrier and one owned or controlled by the seller? Cf. Gen. Max. Price Reg., C.F.R., tit. 32, C. 11, pt. 1499.20 (where the maximum price is based on the highest price charged for it commodity delivered during March, 1942, a commodity is deemed to have been "delivered" if during such month it was received by purchaser or carrier, including carrier owned or controlled by the seller, for shipment to the purchaser). Probably the explanation is that circumvention of the price regulation could be too easily plotted if delivery to a carrier "controlled" by the seller prior to the effective date of the price regulation removed the transaction from the regulation. Who has the burden of proving whether or not the carrier is independent? Is it the defendant on the theory that lie be unlawful even though the seller defaulted in performance prior to the effective date of the regulation. (rent regulation under EPCA). Apart from the exclusive jurisdiction provisions of the EPCA, the party defendant might contend that the "no damage" clause prevents either the validity of the regulation or its administrative interpretation from being put in issue in the civil action; for a person is not to be held liable for damages or penalties where lie does or omits to do anything in good faith pursuant to a regulation, even if the regulation is subsequently held invalid. See note 18 supra. But where there has been no administrative interpretation of the regulation, the EPCA contains no limitation on the jurisdiction of a court in the civil action to determine whether the regulation is applicable to a given transaction.
But the application of these customary principles of contract law to maximum price control is not clear cut. Performance at or below the maximum is still possible factually." 3 If there be any justification for the seller's non-performance, it is the increased financial hardship on the seller, since a sale at the ceiling will gross the seller a smaller total sum, or he will have to sell more units to obtain the total contract price. Financial hardship, however, has, except in extreme cases, been held no excuse for failure to perform. -9 Since a method is provided by OPA procedure to obtain administrative change of prices to higher levels," the conclusion might be reached that the seller's excuse should be conditioned upon bona fide instigation and pursuance of this procedure. 31 Such a result would unduly encourage protest of the maximum price and serve little useful purpose in the effort of OPA to curb inflation. Furthermore, it might well be assumed that regardless of the existence of prior contracts, sellers will endeavor to obtain, through OPA channels, increased prices. Of course, if the price level is increased by OPA before performance by the seller is due, so that the contract price is not excessive, then performance is lawful, and non-performance in most cases is not excusable. This is true 28. Even performance at a price in excess of the ceiling is factually possible, but only if the performer is willing to violate the law. PESTrATE ME, CoN;vnmcrs (1932) § 458 (c). [Vol, 52: 74 whether the increase is occasioned by administrative relief given at the request of the seller or the buyer, 82 or otherwise.Y 3 Occasionally the seller might desire to perform prematurely. Since regulations are frequently issued before the date when they are to become effective, 4 the parties will have advance notice of "legal" prices. A seller, under a contract providing for an excessive price with a fixed and definite delivery date after the effective date of the regulation, may desire to perform before the crucial date in order to command the higher price. The buyer need not accept premature performance," 0 although he may do so and become liable for the contract price."' Since the regulations may be regarded as discharging the contract and thus the seller's duty to deliver, it is to be expected that some buyers will welcome the receipt of goods even at the higher price. There would seem to be no obligation on the part of the seller to tender performance prematurely, even though it is foreseeable that performance will be illegal on the due date.
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Certainty that performance will be unlawful on the due date can be ascertained only on the due date." Yet sellers must frequently 32. Section 203(a) of the EPCA authorizes any person subject to any provision of a regulation to file a protest. Rule 9 of Procedural Regulation No. 1 provides that "A person is, for the purposes of this Regulation subject to a provision of a maximum price regulation only if such provision prohibits or requires action by him." Ordinarily, it will be difficult for either a buyer in the course of trade or business or a consumer at retail to show that the regulation has caused him injury by prohibiting him from purchasing or accepting delivery at a price above the maximum. However, it would appear that buyers may seek amendments of regulations under Rule 35 of Procedural Regulation No. 1 as persons "affected" by a maximum price regulation, but not "subject" to it. See Nathanson, supra note 30, at 62, n. 14.
33. Short of discriminatory and arbitrary practices, there would seem to be no restrictions on the power of OPA to revise an entire regulation upward, or to make reasonable differentials raising the price ceiling in individual cases. EPCA §2(a)
states: "Any regulation or order under this section . . . may contain such classifications and differentiations, and may provide for such adjustments and reasonable exceptions, as in the judgment of the Administrator are necessary or proper in order to effectuate the purposes of this Act." See Nathanson, loc. cit. supra note 32; Comment (1942) 37. There is always the possibility that the regulation may be held invalid or may be rescinded or modified prior to the date on which performance is due. Neuberg v. Avery F. Payne Co., 37 N. Y. S. (2d) 366 (Sup. Ct. 1942) (price schedule amended prior to last date on which performance could take place under terms of contract). By its terms the "no damage" provision of the EPCA (note 18 supra) does not protect a person who fails to perform on the due date when the regulation does prepare in advance of the due date; and, since the certainty of the legal obligation has vanished, practical difficulties for the seller are created. 3 To fail to prepare for performance may result in a failure to perform with a consequent claim for damages. Completion of preparation may result in expenditures pursuant to a contract that may become legally discharged.
The seller might at some time prior to the performance date announce his unwillingness to proceed. Anticipatory repudiation by the seller will serve only to raise the perplexing question regarding the buyer's right to maintain an action prior to the date when performance is actually due. 9 Even more perplexing is the situation in which a price ceiling, though in effect when performance is due, has not even been issued when the anticipatory repudiation occurs. 4 0 Excusable impossibility grounded on the EPCA may be of no more lasting effect than the regulations issued pursuant to the Act. 4 ' Temporary impossibility is regarded as affording a temporary excuse for non-performance.' Under the EPCA, price regulations with respect to not prohibit such performance on that date, even though at some earlier date performance would have been forbidden under the regulation. But where a party breaches the contract on the due date because of compliance with a regulation, and the regulation is thereafter held invalid, the "no damage" provision may immunize such party from liability for damages, even though the regulation may be considered void ab initio. their duration may be either "temporary" or "permanent. ' 43 This distinction is subject to the possibility that temporary ceilings usually become permanent, 44 and permanent ceilings are subject to constant revision, 4 " and even to premature death at the hands of the Administrator. 46 From the point of view of the individual buyer or seller it may be unfortunate that the law has no categorical rule of thumb by which to determine whether the impossibility affords a temporary or permanent excuse. The common denominator suggested is that the decision in each case be based on a determination as to whether the applicable regulation has persisted for a time sufficient to go to the essence of the contract. 47 Whenever it can be said that the performance after termination of the regulation would impose a burden on the seller substantially greater than would have been imposed on him had there been no regulation, the seller is permanently excused.
"
Even if a price regulation does affect the essence of the contract so as to impose burdens on the contracting parties substantially greater than if there had been no regulation, the question still remains as to when 43 . Under §2(a) of the EPCA permanent maximum price regulations must be generally fair and equitable, use as their basis, so far as practicable, the prices prevailing between October 1 and 15, 1941, subject to permitted departures, are to be accompanied by a statement of considerations, and are usually issued after consultation between the Price Administrator and representative members of the industry. Temporary maximum price regulations, on the other hand, are not affected by the foregoing considerations. They may be issued for sixty days only, and must establish as the maximum price the price prevailing within five days prior to the date of issuance of the temporary regulation.
44 47. See Brown, supra note 31, at 551. But this test may become difficult to apply where an installment contract is for a term substantially longer than the expected duration of price control. And the additional problem is presented whether the longterm contract should be discharged, or abated as long as the price ceiling is in effect, or so abated and extended for the period of abatement. Id. at 549, n. 101.
48. Id. at 550.
[Vol. 52: 74 this determination should be made. Commercial practice might prefer that the obligation of the contract or its discharge be determinable immediately upon the issuance of a maximum price regulation. Satisfaction of such commercial desires may run counter to administrative procedures." 9 The regulation might be amended,"' or an adjustment or exception might be granted." The impossibility may thus be short lived. Commercial desires should stand by for a time pending the possible employment of these administrative devices. 2 Further, unaided by the lapse of time, courts would find it difficult to determine whether temporary impossibility would cause substantially more burdensome performance. Thus it would seem that the parties must at the outset regard the issuance of either a temporary or permanent regulation as merely postponing the time for performance.5 3
II. Sales Contracts Entered Into After Price Ceilings In Effect
It is unlikely that all sales contracts entered into after a price regulation is in effect will call for the payment of a price equal to or less than the maximum. Buyers and sellers may, wittingly'-or unwittingly, contract for the sale and purchase of goods at a price in excess of the ceiling fixed in the regulation. In addition, contracts may be entered into containing provisions effective upon the termination of the price regulation. Not only is the lawfulness or unlawfulness of such contracts subject to judicial inquiry, but, here again, controversy between buyer and seller is not ended by labelling the transaction "unlawful".
When it is judicially determined that a contract is unlawful, certain legal consequences usually follow. Generally, the illegal agreement will not be specifically enforced;"' recovery of damages for its breach will not be allowed;"' nor will a party to such a bargain be permitted to rescind and recover the performance he has rendered or its value. 8 The parties are in pari delicto. Implicit in these rules is the belief that any different result would encourage illegal transactions5
The EPCA contains statutory exceptions to the principle of par delicto; but since an agreement is unlawful only if it violates a regulation issued. pursuant to the EPCA, the exceptions must be read in the light of the applicable regulation. For this purpose regulations are of two kinds: those directed at both the seller and buyer, and those directed at the seller only. 0 When a regulation makes it unlawful for the seller to sell or deliver and as well for the buyer in the course of trade or business to buy or receive, the EPCA subjects the seller to suit for damages 1 if the ment or a petition for adjustment or exception requires extended consideration, the Administrator may permit the making of contracts "adjustable upon the granting of 61. EPCA § 205(e) provides: "If any person selling a commodity violates a regulation, order, or price schedule prescribing a maximum price or maximum prices, the person who buys such commodity for use or consumption other than in the course of trade or business may bring an action either for $50 or for treble the amount by which the consideration exceeded the applicable maximum price, whichever is the greater.
• . . If any person selling a commodity violates a regulation, order, or price schedule prescribing a maximum price or maximum prices, and the buyer is not entitled to [Vol. 52: 74 contract price exceeds the ceiling. The buyer, being in pari delicto, would seem to have no cause of action, but the Act provides that the Administrator may bring an action for treble damages on behalf of the United States. Thus the EPCA achieves the result of imposing liability on the wrongdoing seller without lending aid to the equally wrongdoing buyer.
The Act does not prohibit a "consumer buyer" from purchasing, although the seller is prohibited from selling. Numerous regulations follow this pattern of one-sided unlawfulness. The consumer buyer is given a cause of action against the seller "either for $50 or for treble the amount by which the consideration exceeded the applicable maximum price, whichever is greater, plus reasonable attorney's fees and costs as determined by the court." 6 Some regulations, however, leave all buyers free of control and prohibit only sales or deliveries by the seller at a price in excess of the maximum. 3 Suppose that a seller, S, and B, a buyer, enter into a contract at an excess price. Breach by either will very likely be followed by a claim for legal remedy by the other. But on breach by S, B can hardly show damages since presumably his purchase was at a price higher than that at which he is able to get comparable goods elsewhere. On breach by B, S will be unable to maintain an action since his making of the contract was an unlawful act. The contract may, however, be performed rather than breached. B may make payment in excess of the maximum and seek a refund of such excess. The provisions of the EPCA do not prevent recovery. Neither by entering into the contract nor by making paymenf did B violate any express provision of this statute or the regulation. Nevertheless, on the principle of pari delicto, in one case arising in connection with the Lever Act, 4 recovery was denied to B in a similar situation. In Mancourt-Winters Coal Company v. Ohio and Michigan Coal Company," S and B contracted for a year's delivery of coal, from April 1, 1917 to March 30, 1918. The contract was executed prior to the Presidential order under the Lever Act fixing the maximum price for coal at $2 per ton. This maximum was below the contract price of $2.75 per ton, but since the Lever Act did not apply retroactively, the contract was not affected by the order. Subsequently another order raised the ceiling 45 cents per ton, but still left the maximum price below the contract price. Nevertheless the parties thereafter attempted to tack this price increase to the contract price and in bring suit or action under this subsection, the Administrator may bring such action under this subsection on behalf of the United States. Any suit or action under this subsection . . . shall be instituted within one year after delivery is completed ... (1940) 118. And, while the buyer may be in pari delicto even though criminal guilt on his part is absent, the iuere fact that he is to some extent involved in the illegality does not mean that lie may not repudiate the bargain and recover the value of his performance. Smith v. Bach, 183 Cal. 259, 191 Pac. 14 (1920); 3 POMEROY, Epury JURXSPRUDENCF (5th ed. 1941) § § 940-942; RESTATEmENT, CONTRACTS (1932) § 604. Section 10 of the English Price of Goods Act, 1939, spells out the rights of the buyer against the seller where the latter has been convicted of selling price regulated goods at an excessive price and the buyer has not aided or abetted the violation. Where rights of third parties will not be prejudiced, a buyer, who does not permit an unreasonable time to elapse, may, upon tendering goods substantially in the same state as when acquired, avoid the sale and recover the price paid. Or he may affirm the sale and recover any loss taking into account any consideration to be received on a resale or agreement to resell. WEBBER, rupra at 117. Butterworth, Emergency Legislation Serv. Statutes Supp. No. 2 (1942) 48.
Ibid.
63.
reasoning that both parties were in pari delicto, 9 may cause little harm even if applied to similar fact situations arising by reason of the EPCA. If a buyer is not allowed to recover back the excessive price, it will make him less eager to enter into agreements with a seller who may be violating a price regulation. Nor would it always be necessary to permit the buyer to recover in order to advance public policy. 7 In addition to criminal sanctions 7 and the remedy of injunction against a seller,' -where a buyer is not entitled to sue the seller, the Administrator may bring an action against S for either $50 or treble the amount by which the consideration exceeded the applicable maximum price, whichever is greater. 73 Further, this provision in the EPCA should mitigate against the vice of the Afancourt decision in permitting S to recover at the original contract rate of $2.75 for deliveries made during April, 1918. If a seller under an excessive price agreement is granted recovery of the "lawful" price, he will not shy away from entering into such agreements. 74 But the "treble damage" provisions should prove a useful deterrent.
75
Unlawfulness may occur in ways other than excess sales price. The EPCA provides that the Administrator may require a license as a condi- 
EPCA §205(e)
. See note 61 supra. The advantage to the seller in having the action brought by the Administrator under Section 205(e), rather than by the buyer independently of this section, is that the EPCA statute of limitations for the action by the Administrator is much shorter than the usual statute applicable to contract or quasi-contract actions. Under the EPCA the action must be brought within one year after delivery is completed.
74. If sellers were assured that agreements for excessive prices would at wvorst result in recovery of the "laxful" price, they might be willing to assume the risk of a suit for an injunction, which will cause them no out-of-pocket loss other than court costs, and of a criminal action where the prosecution has the burden of proving a "willful" violation. As to when a violation is "willful," 
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tion of selling 76 and that under certain circumstances the license may be suspended." Some but not all regulations require a license as a condition of selling. 78 Although neither the EPCA nor any regulation provides that the vendor whose license has been suspended may not recover the price of goods sold without a license, recovery will probably be denied. 7 " The EPCA limits the period during which a license may be suspended to twelve months." 0 It w6uld seem that the seller will be denied recovery of the price of any goods sold during the suspended period even though a license is reissued. 8 ' However, the suspension of a seller's license ought not to be a valid defense to an action brought on a cause of action that accrued prior to the time of suspension.
Other regulations require that the seller file certain records and reports, 2 give certain information to purchasers, 8 3 and perform other duties. Violations of regulations requiring the seller to make reports, furnish information or perform other similar duties, although they may lead to suspension of licenses, 4 are only collaterally connected with the sales contract and hence should not in themselves bar recovery on contracts made while such violations are extant. 8 
' SALES TRANSACTIONS IN WHICH SELLER OR T-IlRD PARTY HAS SECURITY TITLE
Reservation of a security title in the seller or a third person is not an uncommon incident of either the simple or more complex sales trans- [Vol. 52:-74 action. Typical are conditional sales, the trust receipt device, and letter of credit transactions. The combination of a price ceiling and such a security transaction poses problems whose ready solution is difficult in some instances.
EPCA §205(f) (1). 77. EPCA §205(f) (2).
E.g.,
Suppose that, prior to the effective date of a price regulation, S delivers a commodity to B, a buyer in the course of trade or business, but reserves title to himself until B makes full payment. Prior to the date upon which final payment falls due, a price regulation is issued establishing a ceiling below the contract rate. It could be argued that the transfer of the security title from S to B upon payment is not a significant factor, and that neither the EPCA nor the usual price regulation prohibits payments alone:" Or it could be argued that by definition sale includes transfer s -and a transfer of a commodity is not complete until the buyer obtains the seller's security interest." 9 But such a contention creates so many problems as almost to preclude its judicial acceptance. 8 9 Shall the court compel S to accept only the maximum price? Judicial action of this sort could hardly be reconciled with the dogma that courts do not write or rewrite contracts for the parties." Shall the court permit S to obtain the goods from B-?P In most cases this would simply permit S to choose another purchaser at a price no higher than the maximum." In some cases the result would be more serious than satisfaction of the whims of S. For example, by compelling B to return the goods to S, the position of B's creditors might be impaired. 3 Or B might be deprived of the goods even though he had 86 . See notes 13 and 14 supra. 
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[Vol. 52: 74 already made installment payments to S under the contract equal to or in excess of the maximum price. 4 The security interest in the goods may be held by a third party rather than by the seller, as in the letter of credit transaction. A seller, unwilling to rely on the buyer's credit, may insist that the buyer obtain a letter of credit in favor of the seller from a bank." Bank and buyer then agree that the bank will issue a letter of credit, and the buyer will reimburse the bank for payments made to the seller, pursuant to the letter. of credit, or provide the bank with funds sufficient to meet the seller's demands. Usually this agreement requires that the bank honor the letter of credit only if certain documents, such as bills of lading or dock receipts, are delivered to it by the seller."' In the letter of credit the issuing bank promises the seller to make funds available to him upon relinquishment to the bank of these documents of title." The bank's security interest in the goods prior to reimbursement by the purchaser may be evidenced by provisions in the agreement between purchaser Instead he may draw a draft against the latter payable to a "negotiating" bank which will pay the seller the face amount of the draft, less a discount, and obtain the necessary documents of title from the seller. See Thayer, supra note 95.
and bank, 9 s or bills of lading received by the bank indorsed in blank or to its order, 99 or a trust receipt obtained from the buyer. 0 0 Price regulations do not seem to be directed specifically against issuing banks. 1 ' The existence of a price ceiling lower than that in the underlying contract between the seller and the buyer, and a letter of credit calling for payment to the seller of an amount in excess of the maximum, will find the issuing bank in many cases beset by conflicting demands of buyer and seller. The seller could urge that once it delivered the proper documents of title to the bank, the latter must make payment pursuant to the letter of credit, regardless of any illegality which might 98 . In re Richheimer, 221 Fed. 16, 19 (C. C. A. 7th, 1915) 101. Even though a regulation does not expressly include the issuing ban: within its scope, it is possible to argue that the bank receives a comm.dity in tile ckure of trade or business within the meaning of a regulation, when it obtains the bill of lading endorsed in blank or drawn to its order. Such a bill of lading gives the bakl rights of ownership, control, and possession of the comnmodity. If, however, when the issuing bank actually makes full payment, it has in the exercise of reasonable diligence failed to discover the seller's unlawful action, the bank may insist that in all fairness it should be able to obtain reimbursement from the buyer.
1 "' The issuing bank has violated neither its agreement with the buyer nor the provisions of the letter of credit. Yet such a result causes the buyer to receive goods at a price in excess of the maximum. Reimbursement by the buyer would thus be illegal, and it is to be expected that the buyer will refuse to make full payment to the bank. Nor would the bank be likely to prevail in an action against the buyer for reimbursement. To permit such recovery would be contrary to the "no damage" provision of the EPCA°5 where the buyer in good faith has attempted to comply with the price regulation by tendering to the bank an amount equal to the [Vol. 52: 7,1 permitted maximum."' 8 Faced with this problem, a court might permit the issuing bank to recover from the seller instead of the buyer.1 0 T Or the Administrator might by regulation determine whether the issuing bank's recourse should be against the buyer or against the seller. Less likely to cause difficulty as a practical matter is the case where the seller demands that the bank honor the letter of credit only in an amount equal to or less than the maximum price. Usually such a payment either will be acceptable to the buyer or else will be in literal compliance with the terms of the letter of credit and the agreement between buyer and bank, for these instruments generally call for payments by the issuing bank to the seller "up to" or "not in excess of" a certain amount.' 08 But where the letter of credit requires the bank to pay a stipulated amount, 0 9 payment of a lesser sum to the seller might permit the buyer technically to avoid its duty of reimbursing the bank, inasmuch as reimbursement is a concomitant only of strict observance of the terms of the letter of credit." 0 Prevention of inflation does not compel such a result. Nevertheless the bank, by paying an amount less than provided for in the letter of credit but equal to the price ceiling, is in effect forcing the buyer to rewrite its underlying contract with the seller. 1 '
106.
If the buyer refuses to make even partial payment to the issuing bank, a court might permit the bank to be reimbursed in full on the theory that the buyer acted in bad faith and therefore could not rely upon the "no damage" clause. 111. The issuing bank might take the position that it loses its right to reimburse ment only if it fails to comply with the material conditions set forth in the letter of credit. Payment of a lesser sum to the seller, it would be, argued, is not a departure from a
CANCELLATION AND ADJUSTABLE PRICING CLAUSES
Buyers and sellers, realizing that the EPCA will be necessarily implemented by regulations, may in contracts initially free from price control attempt to stipulate the effect of regulations subsequently issued. Little difficulty is caused by provisions which merely invalidate the contract if the contract price becomes unlawful before performance by the seller. A more interesting situation arises where the parties attempt to gear their transaction to the expected price ceiling by general provisions inserted in the contract of sale.
Such a clause may provide that if the price or terms of the contract violate an applicable regulation thereafter issued, then the contract price shall be the maximum permitted by, and the terms shall be in accordance with, the regulation.1 2 Prices set in accordance with prices to be published in a standard trade journal have been held sufficiently definite to support a contract;"" prices in valid regulations are no less definite." 4 Although it is ordinarily the purchaser who would request such a clause, the seller is scarcely in a position to refuse the request. The seller's alternative after the effective date of a ceiling lower than the contract price is either to sell within the ceiling or to refuse to sell at all. Such a clause insures the parties that the sales contract need not be renegotiated after an applicable ceiling becomes effective." 5 This clause, if made applicable to regulations already issued as well as those to be issued, would likewise serve to insure the continuance of the contract, since ceilings are subject to revision downward by the Administrator. No regulation has been found preventing the use of such a contract provision reducing the price stated in the contract to lower levels, and indeed it would seem that any expressed desire of material condition, as far as the buyer is concerned, for it can cause the buyer no daimage. 112. If the maximum is raised after the issuance of the regulation, the seller may be able to recover up to the maximum, provided that the regulation does not by its terms prohibit such increase and provided also that the contract price remains higher than the maximum. 115. The clause may be of further benefit to the seller. A buyer might, apart from the binding effect of such clause, welcome the opportunity of avoiding a preexisting sales contract. For illustrations, see note 129 infra.
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Other clauses seeking adjustable pricing may by regulation be invalid. Some regulations permit of no provisions which, without OPA approval, adjust the price stated in the contract to levels above the ceiling; and this holds true even in the event of the declared invalidity of the regulations." 6 Others allow limited types of adjustable pricing," 7 while others are silent' 1 8 In any event it should be remembered that regulations control prices as of the time of delivery as well as of the time of sale. Apart from a saving clause in a contract a price may, though lawful at the time of making the contract, be unlawful at the time of delivery, if in the intervening period the Administrator has, without qualification, reduced the ceiling." 9 Though sellers seeking higher prices upon the declared invalidity of an applicable regulation may, as a practical if not as a purely legal matter,' conform to the prohibition against adjustable pricing in the event of such declaration, no regulation contains a provision making it unlawful for a seller to make the life of his contract contingent upon the continued validity of a regulation. Thus a contract could provide that the withdrawal of an applicable regulation terminates the contract. The practical risk that a seller assumes -the loss of a particular buyer -is offset by the probability that the price of the goods will have risen. The Administrator's remedy, at that time, to be sure, is the an appropriate situation where a petition for amendment or adjustment or exception requires extended consideration, the Administrator may, upon application, grant permission to agree to adjust prices upon deliveries made during the pendency of the petition in accordance with the disposition of the petition." But if payment is made without adjusting the price, the parties will be precluded from claiming an adjustment immediate reenactment of a valid regulation controlling the same commodity, wherever that possibility exists. 1 Buyers and sellers ought not to overlook, however, the fact that neither judicial nor administrative repeal of the regulations, nor the expiration of the EPCA, will work a termination of a sales contract apart from language in the contract indicating such intent. Nor will repeal of the EPCA or regulations validate an unlawful contract.
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Termination of contracts may occur in ways extraneous to price control. Breach of contract by the buyer gives rise to an action for damages. From the point of view of controlling inflation, it would seem as dangerous in this situation to permit damages as it is to permit prices to get out of hand. 2 ' A seller who feels that OPA has depressed prices may seek financial recovery by insertion of a severe liquidated damage clause in the event of breach or voluntary termination by the buyer. Liquidated damage clauses are, at present, free of other than customary limitations on such clauses.' 24 As a matter of general policy, it should be borne in mind that termination of the war will very probably bring about mass terminations of sales contracts, and if such mass cancellations are coupled with severe liquidated damage clauses, the anti-inflationary program of OPA may conceivably be upset.
CONTRACTUAL STABILITY AND WARTIME PRICE CONTROL:
A SUGGESTED APPROACH Basic in the foregoing discussion is the principle of contract law that a contract, legal when made, is excused when, due to change in domestic law, performance becomes illegal.' 2 5 The theory of allowing the excuse is simply that it would be unjust to require performance or assess damages for nonperformance where a contract cannot, by virtue of legal restriction, be performed. On a purely mechanical btest the principle is applicable to maximum price control. But maximum price control presents a situation which, because it is not wholly analogous to other types of change of domestic law, might well be given different treatment. 121 . If the EPCA is declared unconstitutional, or if a specific regulation is declared invalid because not within the scope of the Administrator's power, then the possibility of reissuing the regulation does not exist. If, however, the regulation is declared invalid because of some less crucial defect, the defect may be cured on reissuance. Thus, the Administrator may readily remedy a regulation declared void because it is not "accompanied by a statement of the considerations involved in the issuance of such regulation or order." EPCA §2(a).
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Rigid application of the excuse may well be valid where, for example, the government has, pursuant to current conscription-of-industry statutes and regulations," preempted all of the goods available with which the promisor might have performed a sales contract. Where there has been preemption, the promisor cannot both perform and obey the law; but what is more important for our purposes, no legally permissible alternative performance can be substituted.
A wholly different situation occurs in price control. The government does not take away or preempt the goods. Goods are available with which the promisor may perform. Price control determines not that performance cannot be made, nor even that performance is necessarily illegal, but rather that performance at a price in excess of the maximum is illegal. In price control there is a means by which the goods can lawfully pass from seller to buyer -by a sale not in excess of the maximum. In preemption cases there is no means by which goods can pass from the seller to the buyer save by violation of legal prohibitions.
The problem in wartime price control is, then, whether the contract price between buyer and seller can be and ought to be legally rewritten so that the permitted maximum price is adhered to -or whether, because the parties at one time bargained for and agreed on a price (which in most cases was the "market price" at the time of the contract), an administratively determined different and lesser price affords an excuse to the buyer and seller. But an excuse from what? An excuse only from performance at the contract price. The seller still retains the goods and is privileged to resell them to the same buyer or others at a price not in excess of the maximum. There is no "excuse" from selling generally. In fact, just the opposite course of action is expected of the seller. It is hoped, not that he will hoard, but that he will sell his goods in accordance with the permitted price. To afford an excuse then should, in dollars and cents, not net the seller more than the permitted maximum." 7 Thus, while there is no doubt that, in commercial practice, the great bulk of the buyer-seller agreements will continue to be per- , Chief Justice Hughes, in discussing the Gold Clause Resolution said, in the opinion for the majority: "But the change in the weight of the gold dollar did not necessarily cause loss to the plaintiff of the amount claimed. The question of actual loss cannot fairly be determined without considering the economic situation at the time the Government offered to pay him the $10,0)0, the face of his bond, in legal tender currency. . . . Plaintiff demands the 'equivalent' in currency of the gold coin promised. But 'equivalent' cannot mean more than the amount of money which the promised gold coin would be worth to the bondholder for the purposes for which it could legally be used. That equivalence or worth could not properly be ascertained save in the light of the domestic and restricted market which the Congress had lawfully established. . . . Plaintiff has not shown, or attempted to show, that in relation to buying power he has sustained any loss whatever."
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THE YALE LAW JOURNAL [Vol. 52: 74 formed at the maximum allowed, many sellers 128 or buyers 1 2 1 for varying reasons will demand a discharge. Rent regulation 130 affords an analogy. Under wartime rent control the seller of the leasehold is not freed of his obligation to the particular buyer of the leasehold, even though the amount of rent recoverable by the lessor may be diminished.' 81 In rent control, it is not merely that the landlord may not charge more rent for his premises than the maximum, but that the particular tenant may remain in possession and need pay no more than the maximum.1 2 Whenever the lease price conflicts with the maximum, the sanctity of the price provision of the lease is no longer safeguarded. The result is justified economically on the ground that an opposite result would dispossess tenants and cause renegotiation of lease agreements with consequent social hardships. ' However, renegotiation and the making of new sales contracts become the order of the day when an issued regulation has the effect of discharging the preexisting contracts. But statutory unlawfulness need not result in the discharge of contracts, if proper provision is made for substituted performance. The "Gold Clause" resolution 8 4 and the "Gold 128. Sellers may welcome discharge of preexisting contracts for a variety of reasons. The preexisting sale may be for goods in large lots, whereas, after a regulation, the seller may seek to sell in smaller'lots at a higher though lawfully valid unit price. See, e.g., Price Schedule No. 9 (tea), C.F.R., tit. 32, c. 11, pt. 1351.261(f). The seller may desire not to sell at all and wait for possible increases in the price ceiling. Or he may desire to favor certain customers after a ceiling is in effect; whereas that desire may not have existed in a free price economy. If some purchasers are better credit risks than others, the seller would tend to favor those with higher credit ratings.
129. Buyers will not always desire to receive goods at the ceiling even though that might be at a price less than the contract. In a rapidly changing economy, the buyer may not need goods he contracted to receive. For example, governmental requisitioning may have changed the buyer's business f'om a "civilian" to a "defense" business and the goods ordered are useful only for "civilian" purposes. Or the buyer may no longer want the goods because of profit motives. For example, the price for which the buyer can resell may be controlled, and he may feel that the margin between cost price and resale price is not ample to warrant his dealing in the goods.
130. EPCA §2(b). 131. EPCA § 4(b): "It shall be unlawful for any person to remove or attempt to remove from any defense-area housing accommodations, the tenant or occupant thereof or to refuse to renew the lease or agreement for the use of such accommodations, because such tenant or occupant has taken, or proposes to take, action authorized or required by this Act or any regulation, order, or requirement thereunder." Section 4(a) of the EPCA makes it unlawful, regardless of any preexisting lease, to demand or receive any rent for any defense-area housing accommodations in violation of any order issued pursuant to § 2 of the Act. Clause Cases"' 35 that followed illustrate a constitutionally sanctioned technique for preserving contracts where performance has become unlawful on the date called for. Contracts requiring payment in a stated amount of gold were made payable in legal tender. ' Wartime price control, where it makes payment of a preexisting contracted-for price unlawful, could achieve a similar result by providing for substituted performance of payment at the maximum. Lawful payment would be substituted for unlawful payment without renegotiation of that result by the parties. Buyers are not likely to complain since they would pay less for commodities. That the seller receives less than his original contract price would be due, not to preserving the contract on the new basis, but to the OPA ceiling. Presumably the seller could receive no more for the goods, were he to resell them on the "open" market. Yet admittedly this may not be quite true where a seller is able to "manipulate" a sale even within the price ceiling. For example, a sale of commodities in carload lots may command a smaller unit price than a sale in less than carload lots. A seller permitted freely to renegotiate a carload lot contract, entered into before a regulation was issued, will doubtless be able to sell, after the issuance of the regulation, on a less than carload basis and perhaps net a greater unit price -a manipulative practice which the OPA has already sought to control in contracts made subsequent to a ceiling. The EPCA authorizes the Administrator to control such manipulation along with speculative practices, hoarding,' 8 circumvention and evasion. 139 The purpose of preserving contracts made prior to the issuance of a regulation is, in the terms of the EPCA, to control these practices which otherwise may occur. 1 40 Indeed in isolated instances the Administrator has sought to control the selling price of commodities under preexisting contracts entered into at a time when such contracts were not affected by a ceiling. Coffee roasters holding old contracts at lower than maximum prices were asked to void such contracts and make voluntary payments at the higher ceiling levels.1 4 ' This is, to be sure, the reverse price situation to that advocated here, but it is to be noted that the Administrator's effort was to kee) alive old purchases. In Maximum Price Regulation Number 174 there is specific provision for the compulsory renegotiation of the price of preexisting contracts." = Such compulsory renegotiation does not run counter to the provision in the EPCA that "Nothing in this Act shall be construed to require any person to sell any commodity or to offer any accommodations for rent."' 43 The requirement that a contract already made shall not be discharged is precisely the opposite. It is not that the Administrator would require a sale; it is that the Administrator would require that a sale once made shall not fail. price ceiling, probably means that in the usual case the seller is bound to sell at no more than a governmentally fixed price." 4 9 Actually the OPA has already insisted on forced sales in certain situations.'r The OPA is charged with the duty of administering our wartime price economy. Whether the purposes for which the EPCA was enacted-"* . to stabilize prices . . . prevent speculative, unwarranted, and abnormal increases in prices . . . eliminate and prevent profiteering, hoarding, manipulation, speculation . . . "'5 -necessitate stability of contracts that predate ceilings is fundamentally an economic rather than a legal matter. Not only should the Administrator, rather than the courts, make the determination," 2 but under existing contract law it is difficult, if not impossible, for a court to reason to a result that will ensure contractual stability. ' True, the Administrator's power to legislate established prices and terms of sale or payment, but there shall be no discrimination against such orders in establishing such prices and terms . : "The Schedule provides that the price limitations therein established are not to be evaded by various methods, one of which is unreasonably refusing to ship except in specified lengths or widths so as to entitle the seller to a premium. Under ordinary circumstances, a seller would b2 'unreasonably refusing to ship except in specified lengths' if, on an order for random lengths of common grades, he shipped only 10' to 16' lengths and charged the higher price allowed for latter lengths. 566 (1921) . Under §4(a) of the EPCA, note 10 supra, there is statutory authority for the application of price control to contracts that predate a regulation, even though the current price regulations do not expressly state that they apply to contracts entered into prior to the date of issuance. Cf.
In re Kramer & Uchitelle, Inc., 28S N. Y. 467, 43 N. E. (2d) 493 (1942) (price schedule, issued under Executive Order No. 8734 establishing the Office of Price Administration and Civilian Supply, was by its express terms applicable to preexisting contracts; Executive Order contained no such express provisions; performance held discharged without discussion as to whether the Executive Order authorized price schedule having such a retroactive effect). While the general rule (note 25 supra) is that a change in domestic law making performance invalid discharges a contract, it has been suggested that the buyer might hold the contract open by offering the lawful price. See Ginsburg, The Rnzergency Price Control Act of 1942: Basic Authority and Sanctions (1942) 9 LAw & CoNrEmp. PROB. 22, 51: "May the buyer, however, insist upon his contract by offering the lawful price? The answer is likely to depend upon xwhether the contract price has been so substantially reduced that to require performance by the seller would be to insist upon a contract which the parties never made." But any payment less than the contract price, if permitted, would be the maling of a contract upon which the parties validly' must be found within the Act; otherwise the regulation may be subject to a charge of "ultra vires."' 5 The view here taken is that the power to regulate or prohibit speculative or manipulative practices or hoarding, and the declaration that "Regulations, orders and requirements under this Act may contain such provisions as the Administrator deems necessary to prevent the circumvention or evasion thereof," ' are ample authority for the Administrator.
Wartime economy is geared, in part, to particular commodities. The fact that almost without exception each price regulation and each War Production Board order concerns a particular commodity or limited group of commodities amply indicates not only that different commodities have different functions in the economy but that each may need different treatment in certain respects. Economic considerations may also require different price treatment for manufacturers, wholesalers, and retailers. It may be that preexisting contracts between some types of buyers and sellers of certain goods should be discharged while other contracts for different goods between a different class of buyers and sellers should be kept alive at a newly legislated maximum. These and other considerations 1 ' are, however, economic not legal. And hence these questions should be decided by the Administrator, not the courts. never agreed. Further, it is doubtful that the doctrine of substantial performance is applicable where price control makes it illegal for the seller to be recompensed by the buyer who has failed to render complete performance under the terms of the contract. 156. EPCA §2(g). 157. It might be found wise, from an economic point of view, to allow the contract to remain open at the lawful price at the option of the buyer, or perhaps at the option of the seller. In addition, there may be circumstances in which the seller ought not be obliged to hold the contract open. For example, the seller may have been willing, in a free price economy, to take a credit risk at an abnormally high price. To compel a seller to sell to such a poor risk buyer at the market or at a ceiling price may be an unwarranted hardship.
The English price control statute, while compelling sales, makes certain exceptions if the sale "(a) be contrary to the normal practice of his business; or (b) involve a breach of some obligation lawfully binding on him; or (c) interfere with arrangements made by him for an orderly disposal of his stocks, amongst his regular customers. Though numerous commodities have already been regulated without providing for contractual stability, new regulations are currently being issued. These new regulations might well provide for contractual stability. Further, contracts made at maximum prices under existing ceilings will be discharged if the ceiling is lowered, unless the regulation itself seeks to keep the contract alive. Regulations when amended to reduce ceilings might provide that contracts theretofore made be performed at the lowered price.
CONCLUSION
The EPCA and the regulations go to the point of setting the formula for determining which contracts are lawful and which unlawful. Claims of private parties push inquiry beyond a determination of the "legality" of their dealings. At present, that inquiry is made in, and the formula for determining the ultimate solution rests with, the courts. When the traditional formulas of contract law are applied to cases likely to arise under wartime price control, uncertainties will result, some of which we have tried to resolve.
More important, however, is the fact that the courts in settling the rights between private parties determine either that money damages or goods will or will not pass from defendant to plaintiff. Money and credit in relation to goods are the subject matter of price control. To the extent that the courts and not the OPA determine the basis of distribution of the money in relation to goods, the courts and not the OPA are establishing price control criteria. It is hardly to be expected that the courts will always reach the result which control of inflation demands. Methods and facilities of investigation open to an administrative agency are not available to the courts.
If proper administrative regulation were adopted, the Administrator could control the economic effects of transactions in a heretofore administratively uncontrolled sphere of activity, and at the same time could avoid the uncertainties engendered by the discharge of contracts by normal operation of law.
